I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 12

)
)

HAROLD AND PRI SCI LLA HENNESSEY )
) No. BK 89-50721
)

Debt or (s) .

OPI NI ON

Fol | owi ng confirmati on of their Chapter 12 plan, debtors Harol d
and PriscillaHennessey sued their bankruptcy attorney in state court,
al | egi ng mal practiceinthe handling of their Chapter 12 case. Wile
t he suit was pendi ng, debt or Har ol d Hennessey becane terminallyill,
and t he debt or s obt ai ned a har dshi p di scharge based ontheir inability
t o make paynents. The debtors' case was cl osed, and t he | awsuit was
eventual Iy settled foll owi ng t he deat h of Harol d Hennessey for the sum
of $4, 000.

The Chapter 12 trustee, havi ng obt ai ned an order reopening t he
debtors' case, now seeks a determ nation of whether any of the
settl enment proceeds shoul d be distributedtocreditors.! Counsel for
debtor Priscilla Hennessey responds that the proceeds shoul d be
distributedto hisclient who, as aw doww th two children, isin need
of such funds. Counsel naintains that the small amount of settl enment
proceeds woul d not result in substanti al paynment to any creditor and

argues that equity would support allowing Priscilla

1nits order granting the debtors' hardship discharge, the
Court specifically retained jurisdiction to "determne if any
proceeds nmade avail able through litigation pending in Bond County,
Il1linois, and brought by the debtors against Robert T. Bruegge,
Bruegge & Becker, and Paul Antonacci, should be distributed to
creditors.”



Hennessey to keep the funds.

The facts are not in dispute. Shortly after confirmati on of the
debt ors' Chapter 12 planin Oct ober 1990, the debtors requested t hat
t hei r bankruptcy counsel, Robert Bruegge, wi thdrawas their attorney.
After retaining new counsel, the debtors sought and obtained
nodi fication of their confirnmed planin Decenber 1990 regardi ng t he
cl ai mof asecured creditor. InJune 1991, the debtors agai n nodi fi ed
their plan regarding this creditor.

On January 28, 1992, the debtors fil ed the subject | awsuit agai nst
Bruegge and his firm Subsequently, in Decenber 1992, the debtors
filed their nmotion for hardship di scharge. The | awsuit was still
pendi ng i n February 1993 when t he Court granted t he debtors' notion for
hardshi p di scharge. Thetrustee' s final report, filed at the cl ose of
the casein April 1993, refl ected that no paynents had been nade to
unsecured creditors.?

I n determ ni ng the di sposition of settlenment proceeds now hel d by
the trustee, the Court nmust consider, first, whether the proceeds
constitute property of the debtors' estate and, if so, whether the
trusteeisrequiredtodistributethe proceeds to unsecured creditors
ei t her pursuant to the debtors' confirnmed pl an or the provi si ons of
Chapter 12. Under 8 1207(a), "property of the estate” in a Chapter 12
case i ncludes not only all the debtor's | egal and equitable interests

in property as of the commencenent of the case as specified in §

°The trustee's report showed that a total of $89, 968.54 had
been paid to two secured creditors. Unsecured clains that remained
unpai d total ed approxi mately $ 26,000. The debtors' confirmed plan
had estimted that unsecured clainm would be paid in full.
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541(a), but also all property that the debtor acquires "after the

commencenment of the case but beforethe caseis cl osed, di sm ssed, or

converted . . . , whichever occurs first[.]" 11 U. S.C. § 1207(a).

Inthis case, the debtors' clai magai nst attorney Bruegge arose
from his handling of the debtors' bankruptcy case. Bruegge' s
representation of the debtors ended shortly after confirmati on of their
Chapter 12 plan, and t he debtors' | awsuit was fil ed during t he pendency
of their plan over a year before the case was closed. Thus, the
debt ors' cause of action, which qualifiedas aninterest in property
under t he broad | anguage of § 541(a), was acquired by the debtors after
t he conmencenent of their case but beforeit was cl osed and constituted

estate property under 8 1207(a). Cf. Inre Cook, 148 B.R 273, 277

(Bankr. WD. Mch. 1992) (lottery wi nnings acquired by Chapter 12
debt ors after confirmati on of their plan and during the plan period
were property of the debtors, estate under 8§ 1207(a)). Si nce
"proceeds” of estate property |likew se constitute "property of the
estate,"” see 11 U. S.C. 8 541(6), the proceeds here at issue from
settl enment of the debtors' |lawsuit are i ncluded as property of the
debt ors' Chapter 12 estate.

The debtors' Chapter 12 pl an, whi ch was confirned prior tothe
debtors' initiation of thelawsuit against attorney Bruegge, did not
specifically provide for dispositionof this propertyinterest. Wth
respect to unsecured creditors, the plan contai ned a provi si on pursuant
to 11 U.S.C. 8§ 1225(b)(1) that all disposable income would be
di stributedto unsecuredcreditors. The plan further providedthat,

upon confirmation, all property of the estate vestedinthe debtors
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free and clear of any claim See 11 U.S.C. 8§ 1222(b)(10).T h e
settl ement proceeds at issueinthis case donot qualify as "di sposabl e
i ncome” to be distributedto unsecured creditors under the pl an because
t he proceeds wer e not i nconme t hat was "recei ved" by t he debtors "duri ng
the period of the plan.”™ The di sposable income provision of §
1225(b) (1) statesthat if the trustee or an unsecured creditor objects
to confirmation of a plan, the plan nust provide that

al | of the debtor's projected di sposabl e i ncone

tobereceivedinthe [periodof the plan] .

wi ||l be appliedto nmake paynments under the pl an.
11 U . S.C. 8§ 1225(b) (1) (enphasis added).?® The settl enent proceeds here
were recei ved after the debtors' case was cl osed and not duringthe
period of their plan. Thus, the di sposabl e i ncome provision of the
debtors' plan does not apply torequirethat thetrustee distribute the
settl enment proceeds to unsecured creditors.

I n appropriate i nstances, a debtor's acquisition of property
during pendency of a Chapter 12 case nay be grounds to nodify the
debtor's Chapter 12 planto afford a greater distributionto creditors.
Section 1229(a) provi des for postconfirmati on nodificationtoincrease
or reduce the anount of paynents on clainms of a particul ar cl ass,
extend or reduce the time for such paynents, or alter the distribution
toaclass of creditors. See 11 U S.C § 1229(a). Wenthe debtorsin

In re Cook won $6 million in the Mchigan State Lottery after

3" Di sposabl e income" is "income which is received by the debtor"
which is not reasonably necessary for support. See 11 U S.C. 8§
1225(b) (2).



confirmati on but before conpletionof their plan paynents, the court
al | owed t he noti on of unsecured creditors to nodify the debtors' pl an
to pay unsecured creditorsinfull.* See Cook, 148 B.R at 281. Inthe
present case, however, no party sought nodification of the debtors

pl an duri ng pendency of their case to provide for distributionof the
debtors' property interest inthe malpractice lawsuit. Sincethe
debt ors' di scharge has been entered and their case cl osed, thereis no
| onger any plan to nmodify and, thus, no nmeans to provide for
di sposition of this property interest under the debtors' Chapter 12
pl an.

Section 1227(b) provides with respect to property of a Chapter 12
estate that, unl ess otherwi se provided in the debtor's plan or the
order confirm ng plan, "the confirmati on of a plan vests all of the
property of the estate in the debtor.™ 11 U . S.C. 8§ 1227(b). As
i ndi cat ed, the debtors' plan contained asin|lar provisionfor the
vesting of estate property inthe debtors and di d not ot herw se provi de
for di sposition of the debtors' propertyinterest inthelawsuit that
was subsequently fil ed agai nst attorney Bruegge. This property
interest, then, vestedinthe debtors at confirmation and, fol | owi ng
t he debt ors' di scharge and t he cl osi ng of the case, becane property of
t he debtors free and cl ear of clai ns of unsecured creditors provided

for by the plan. See 11 U S.C. 88 1227(c), 1228(c); 5 Collier on

Bankruptcy, 9§ 1227.01, at 1227-3 to 1227-4 (15th ed. 1994).

“The Cook debtors' plan provided for a 10% di vidend on cl ai ns of
unsecured creditors.



The Court finds that there is no requirenent in the debtors’
Chapter 12 plan or the provisions of Chapter 12t hat the proceeds of
the debtors' Ilawsuit be distributed to unsecured creditors
Accordi ngly, the Court concl udes that the $4, 000 i n settl enent proceeds
shoul d be di stributed to debtor Priscilla Hennessey free and cl ear of
the clainms of prepetition creditors.

SEE WRI TTEN ORDER
ENTERED: SEPTEMBER 28, 1994

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE



